Introduction
The modern school finance litigation movement in the United States is largely based on the presumption that school funding is correlative to the academic success of poor and minority children. Although the start of this movement is generally recognized as beginning in 1971 1 , its more notable precursors are the southern school equalization programs of the 1940s and 50s. This article explores the impact of a historic attempt to preserve de jure segregation 2 through an equalized school funding program to black and white schools; it then compares that program and its effects to current levels of funding and achievement in the South's mostly de facto segregated schools. 3 Part I provides a brief overview of the American South's early system of public education up until the mid-twentieth century, while Part II explores the political factors-with a focus on its dual priorities of preserving segregation and improving education for rural white children-that led to the School. I would like to thank Professor Kamina Pinder, without whom this project would have never come to fruition; my wife, Nancy; and my daughters, Sarah and Catherine, for their support, and the staff of the Georgia Archives. 1 The school finance reform is recognized as having three waves, the first of which is based on claims of violation of the federal Constitution's Equal Protection Clause; the second is based on inequitable expenditures as violative of state constitutions; and the third and current wave is based on claims that the schools and districts are funded insufficiently to meet a standard of adequacy. See Brown v. Bd. of Educ., 349 U.S. 294 (1955) 2 De jure segregation is defined as segregation that is mandated or permitted by law. Black Law Dictionary, 6 th ed. 1990, 1479-1480. 3 De facto segregation is segregation that occurs without state authority usually on the basis of socioeconomic factors. Ibid.
passage of the southern school equalization programs. This section focuses on Georgia's 1949 Minimum Foundation Program for Education ("MFPE"), which was the most extensive of the southern equalization programs. It also briefly describes similar equalization programs in Mississippi and South Carolina.
Finally, Part III demonstrates, through an update of the southern public school system, that the educational challenges black and poor children faced during the de jure period of segregation still exist (albeit to a lesser degree) throughout the nation's de facto segregated public school system. While it is beyond the scope of this article to propose solutions to low academic achievement, it is the authors' hope that this brief discussion of the full circle the United States has come in using funding to avoid desegregation efforts serve as a reminder that while funding and desegregation are critical elements of a complex formula for academic success, alone neither is a panacea for closing the racial and economic achievement gap in education.
I. Before School Equalization

I.1 Early Public Education in the South
Public education in the south has its roots in ideas that took shape in the colonial period and was heavily influenced by the English educational system. 4 Following independence from England, some southern leaders began to see public education as a necessity in a new democratic nation. 5 In contrast to New England whose early settlers had been persecuted in England, the settlers of the southern states often maintained closer ties to the mother country. 6 In fact, just as the development of the plantation system in the south reflected the land gentry of England, the southern states' affiliation for English culture resulted in the development of a nearly identical educational structure. 7 Throughout the South a two-tier educational system prevailed. Academics were to educate white children from wealthy families, and the state supported poor schools for all other white children. 8 Both the concepts of Academies for the children of well-to-do, and some sort of public support for poor education were English concepts borrowed by the southern states. 9 North Carolina and Georgia mandated public supported education in their first post-independence constitutions 10 , while other southern states did not include education in their constitutional provisions until much later. 11 Notably, before the 1870's there was often resistance from wealthier whites to fund public education through tax dollars, and there was also a shared fear among whites that funding public schools would lead to mixed-race schools. 12 In some states the disbursement of school funds was often subject to the whims of the legislature. 13 Consequently, in 1810 Virginia established a permanent public-school fund, which freed school funding from annual appropriations battles. 14 Soon all the southern states, save South Carolina, followed suit by adopting permanent public school funds. 15 Virginia also took the lead in establishing the "district free-school system", in which communities were divided into school districts that could raise money to provide for the education of all white children. 16 This system of common schools would come to dominate the antebellum south until the Civil War. 17 The growing support of public education in the South did not extend to everyone. At the turn of the 19 th century, the antebellum South did not provide for the education of blacks; in fact, the laws of the time explicitly prohibited teaching slaves or free persons of color to read. 18 After the Civil War the South was uniform in establishing separate schools for blacks and whites 19 , and many state constitutions in the south included public education for all children. 20 As late as 1889, funding for black and white schools was largely equal, but post-reconstruction the southern states stripped blacks of those rights and civil liberties 21 , and when taxes became a strain, public officials began to divert education funds to primarily fund white schools. 22 erected in each county and supported at the general expense of the State, as the legislature shall hereafter point out." GA. Const, art. LIV. (1777) 11 Knight, supra note 4, at 118-119(Virginia added a provision in 1851, and all other southern states except Louisiana, included a provision upon their admission to the union). 12 H. A. Bullock, A history of negro education in the south, from 1619 to the present, Praeger Publishers, 1967, , 36-60 13 See D.Orr, A history of education in Georgia, Univ. of N.C. Press 1950, p. 77 (noting that some in the Georgia Legislature viewed the Poor School Fund as a necessary and troublesome evil); see also Knight, supra note , at 129 (noting that in South Carolina class differences and cultural differences between the state's regions were often the source of conflict when it came to poor school funding). 14 The rationale for the disparity was that blacks did not need education of a quality comparable to that of whites.
The 1896 Supreme Court case of Plessy v. Ferguson 23 legitimized the southern mantra of "separate but equal", but the South's racially-divided public school system was anything but equal. In fact, the only education-related case the Supreme Court heard between Plessy and Brown v. Board of Education 24 (which overturned Plessy fifty-eight years later) was a Georgia case that illustrated the separate but equal fallacy. 25 In that case, Cummings v. Richmond County Board of Education 26 , the Richmond County Board of Education closed the county's black high school, yet continued to fund the operation of the county's white high school. 27 The Court rejected the plaintiff's claim that this use of tax dollars violated the Equal Protection Clause of the U.S. Constitution. 28 Writing for the majority of the Court, Justice Harlan opined that despite the inequalities of the racially segregated school system, state taxation was a state matter in which the federal government should not interfere unless there was a blatant violation of the Equal Protection Clause and hostility to "the colored population." 29 After Cummings legitimated separate and unequal education funding, racial disparities in education remained pronounced. In 1870, only 10% of black students in the South attended any kind of school. 30 In 1900, in the sixteen former slave states, there were 93 blacks students for every black teacher compared to 57 white children for every white teacher. 31 Yet despite the disparities, black literacy rates rose. In 1860, southern blacks had a 95% illiteracy rate, by 1880 that rate dropped to 70% and would continue to fall to 30% in 1910. 32 In the early 1900s, 90% of Blacks lived in the South 33 , yet throughout the first third of the twentieth century, racial inequities in school resource allocation was the standard; white school boards disproportionately allocated state funds (which were calculated based on the total number of school-aged children) to white schools. 34 32 Id. at 31. 33 Bullock, supra note 12, at 149(noting that " [o] ver 60 percent of these were living in Georgia, Mississippi, Alabama, the Carolinas, and Louisiana.") 34 Ashfelter, supra note 20, at 3. children were engaged in gainful work, 49.3% of black boys aged ten to fifteen, and 30.6% of black girls were engaged in gainful work. 35 This compares to 22.5% and 7% of white boys and girls respectively. 36 The length of school terms also reflected racial disparities. 37 The average southern white school had a school year of 128 days in 1909-1910, and by 1928-29 the school year had increased to 164 days. 38 Black school terms were notably shorter, with only 101 days in 1909-10 and 144 days in 1928-29. 39 During the 1914-15 school year, the southern states spent in aggregate $72,051,460 on public education, but only $40,073,312, or 11.7%, was spent on black children. 40 The average southern black child was apportioned $4.01 for his education in 1915, while the average southern white student received the benefit of $10.82 of education spending. 41 In 1915, most major southern cities had no black public high schools, yet during this same period, southern politicians worked vigorously to increase the number of public high schools for white students. 42 One example of the stark racial disparity of educational resources in the early 1900s was the relatively cosmopolitan city of Atlanta, Georgia. In Atlanta, there were thirtyeight grammar schools, a boys' high school, a high school and commercial school for girls, and five night schools for its 17,000 white children. Yet, for the slightly more than half of 10,000 black school-aged population actually enrolled in school, there were only eleven grammar schools. 43 The per capita expenditure for black schools was $1.71 compared to $15 for white schools." 44 Because education was primarily funded at the local level (public high schools were funded exclusively at the local level), urban schools were more likely to have a stronger system of education, as rural schools barely eked by. 45 There was a marked disparity between the educational funding and achievement of prosperous districts versus their poorer mostly rural neighbors; moreover, the more prosperous communities increased their 35 educational advantages as their wealth grew. 46 School attendance and graduation rates of white and black schools in rural counties trailed the urban districts, and by the turn of the century the old Academy system had virtually disappeared, replaced in rural areas by a system of a large number of smaller schools. 47 Funding in many rural schools was only sufficient to run the schools for three to five months, and qualified teachers in rural areas left for more populous and prosperous areas, leaving behind only those teachers poorly equipped, poorly paid, and often unqualified for the rural area teaching positions. 48 
I.2 Education in Rural Areas Becomes a Priority in the Progressive Era
Between 1890 and 1920, rural legislators increasingly recognized the disparities between the southern states' urban and rural schools, 49 and the Progressive Era educational campaigns of 1900 to 1915 resulted in greater appropriations of funds for the public education of white children in the South. 50 Following the Progressive Era of the early twentieth century, the Foundations Movement of the 1930s and 40s, called for an equalization of educational opportunities among white children. 51 As the Foundations Movement improved education for poor rural white schools, it actually heightened racial disparities because the local school boards appropriated the majority of education funds to white schools. 52 The twentieth century brought changes in reforms such as school consolidation to white schools but black schools were often denied these benefits. 53 Consequently, in the late 1930s and early 1940s, things were bad (but improving) for southern rural white students, but worse (and not improving) for black students.
The late 1940s brought about great pressure for social change in the country and a push for equality for black citizens. The Roosevelt Administration's New Deal, which spurred a federal campaign to help the poor, increased the 46 ORR, supra note 13, at 250 (The great number of small school districts under this system allowed more prosperous districts, including cities and towns to separate themselves from their less fortunate neighbors). 47 Id. 48 ID. 49 This period is recognized as the "Progressive Era" and is characterized by a push for governmental reform and increased state services throughout the country. Dittmer supra note 43 at xi; see also ORR, supra note 13, at 210 (In the Georgia House of Representatives the charge for better rural education was led by George Carswell who has served several years on the County Board of Education of rural Wilkinson County.). 50 Klarman, supra note 25, at 45(describing local school boards as arbiters of how school funds were allocated). 51 52 Klarman, supra note 25, at 45(noting that local school boards were the arbiters of how school funds were allocated). 53 School consolidation involves the closing of small, one to five teacher schools, and their replacement with larger, modern, and centralized schools. See Ellwood Patterson Cubberly, Public education in the United States, Riverside 1919, p.470 number of black professionals. 54 Increased urbanization resulted in cities that were less racially restrictive with regard to voting and social separation. Moreover, blacks of the urban south had a rising middle class that benefitted from the segregated economy and used its economic power for social change. 55 Blacks recognized more power through increased education (particularly in urban areas), and its corollary ability to engage in successful social protest. 56 In fact, their faith in the power of education was so strong that between 1890 and 1930 the overall rate of black literacy in the South grew faster than that of whites. 57 The rise of black political power was critical to this rapid social change. In the years after the Smith v. Allwright decision struck down the white primary, 58 black voter registration rose exponentially in the South, with the fastest increase in voter registration occurring in Georgia from 20,000 in 1940 to 125,000 in 1947. 59 Post WWII, blacks who had fought for their country and black community leaders were less willing to endure the humiliation of being treated as subhuman. 60 Concurrently, a black political class with growing confidence moved to increase the quality of education. 61 On the legal front, blacks began to challenge segregation in public schools. During the late 1920s, the NAACP planned to launch a series of lawsuits that sought to equalize school expenditures. 62 Keenly aware of the NAACPs limited resources, NAACP strategist Nathan Margold wanted to limit the number of lawsuits by litigating the funding inequities "of a single school to within a state to invalidate the funding of that state's entire educational system." 63 Fearing backlash, during the 1930s and 40s the NAACP limited the scope of its legal pursuits to those of discrimination in teachers' salaries and admission to professional school. 64 Ultimately, the rising social consciousness and increasing legal challenges to segregation in education imparted on southern whites a growing recognition that threats to the institutionalized system of segregated schools were 54 S. G. N. Tuck, Beyond Atlanta: the struggle for radical equality in Georgia 1940-1980 110 (Univ. of Ga. Press 2001). 55 Id. at 103. (also noting that white violence (and more specifically lynchings) were more common in rural than urban areas). 56 Id. (observing the astounding rate of progress blacks made in a short span of time, "[i]lliteracy rates for southern blacks aged ten and over fell from 76.2 percent in 1880 to 26 percent in 1920. In 1900 only about 1,000 blacks attended college in the United States, but by 1930 roughly 20,000 did."). 57 Bullock, supra note 12 , at172-173. 58 Smith v. Allright, 321 U.S. 649 (1944)(holding that denying blacks the right to vote in primary elections was a violation of the Fifteenth Amendment of the U.S. Constitution). 59 Klarman, supra note 25, at 236-53. 60 Id. at 104. 61 O'Brien, supra note 51 at 2 . 62 Ashenfelter, supra note 20, at 6. 63 Id. 64 Id. at 7.
inevitable. It was in this political environment that the southern school equalization programs came into being.
II. SCHOOL EQUALIZATION PROGRAMS IN THE SOUTH
II. 1 Georgia's Minimum Foundations Program for Education: The Political Impetus for Equalization In 1945, Georgia adopted a new Constitution that drastically reshaped the state's education policy 65 by consolidating and reducing the number of school tax districts, increasing the minimum tax rate for schools and granting the authority to extend public schooling from eleven grades to twelve grades. The next year, the state embarked on a broad study to identify the problems of Georgia schools and make recommendations for their improvement. 66 This study was a cooperative effort of more than 20,000 lay and professional people to assess the deficiencies of Georgia's education system. 67 The study led the legislature and chief proponent Governor Herman Talmadge to propose the Minimum Foundation Program for Education, a program designed to improve the quality of education for rural white children while maintaining the system of segregated education. 68 Despite its affirmation of segregationist principles, staunch segregationists opposed any attempt to improve black education at public expense, going so far as to oppose the spending of any white tax dollars on black education. 69 Former Georgia Speaker of the House and political powerhouse Roy Harris led the opposition, while Harris vigorously supported school equalization for poor rural whites, he preferred dismantling the entire Georgia system of public education to equalizing black and white schools. 70 Talmadge responded by arguing that northern "agitators" were attempting to move black children into white schools, and that school equalization under the MFPE would perpetuate segregation under the banner of separate but equal. 71 Initial attempts to finance the MFPE faltered when a referendum to finance the program was defeated by a three to one vote. 72 However, the political climate of 1949 foreshadowed significant challenges to segregation, and as school segregation schemes began to fall to Equal Protection Clause challenges 73 , staunch segregationists-perhaps believing that maintaining separate facilities for blacks and whites was more important than ideological opposition to spending white tax dollars on black education-joined Governor Talmadge in pushing the MFPE through the legislature. 74 At the 1950 Georgia Democratic Convention, Harris-led delegates voted to support fully funding the MFPE within the separate-but-equal doctrine. 75 The following year, Governor Talmadge forced a 3% statewide sales tax through the legislature that raised over $200 million for education, and would be used to fully fund the MFPE's equalization of education throughout the state. 76 The MFPE forever changed the scope of the state's involvement in education and was the first time that Georgia made a serious effort to fiscally support black schools at anywhere near the level of white schools, albeit with goal of preserving de jure segregation. 
II. 2 The Scope of Georgia's MFPE
The MFPE (or "the Act") was built around the concept of using universal minimum standards of funding as a tool for school equalization. 78 Section 1 of the Act declared it was "the public policy of the State of Georgia that educational opportunities for all citizens of this state shall be equalized…" 79 Although this language was similar to Georgia's earlier equalization legislation in its stated goal, it was the broad scope and specificity with which MFPE attacked funding disparities that made the MFPE a revolutionary piece of legislation, particularly in the South. Along with the unprecedented magnitude of state educational expenditures, the MFPE set up a nondiscriminatory means of allocating state education funds, even going so far as to require districts to guarantee that funds would be appropriated on a nondiscriminatory basis. 80 The MFPE established a nine-month school year 81 and gave students in public schools access to free textbooks. 82 The Act also mandated that teachers, principals, supervisors, and superintendents be certified by the state pursuant to the rules and regulations of the State Board of Education. 83 It provided for calculating Teacher-Pupil Ratios based on population density; however these ratios were calculated separately for whites and blacks. 84 Large sections of the MFPE were devoted to revenue and expenditures. 85 The Act established the "Minimum Foundation Program Fund" to support the program. 86 Section 6 established a minimum teacher salary schedule that did not differentiate among grades or subjects taught. 87 The MFPE gave the State Board of Education the ability to calculate the funding needs of local systems with regards to pupil transportation. 88 The Act also provided detailed calculations on how expenditures for schools should be calculated, how to threat of educational integration, and the promise of future prosperity, brought about by better education, to garner support for the 3% sales tax). 78 1949 Ga. Laws 1406-22. 79 Id. 80 R.O. Johnson, Desegregation of Public Education in Georgia-One Year Afterward 24 J. Negro Education 228, 228-30 (also noting that this program did not address the fact that Georgia still made no provision for blacks in higher education). 81 The Act established that from and after July 1, 1949, the public schools of Georgia shall be operated for at least nine months during each school year and that each year should consist of twenty school days. 1949 Ga. Laws 1409 82 1949 Ga. Laws 1417-18. 83 The MFPE required that all teachers, principals, supervisors, or superintendents hold a certificate from the State Board of Education, certifying their qualifications for the position. However, the certification requirements did not extend to elected county school superintendents. 1949 Ga. Laws 1409. 84 88 1949 Ga. Laws 1411-12 (Notably, in calculating the density of pupils per square mile, the law required white students and blacks to be calculated separately). determine a locality's ability to pay for these programs, and how the state would fund the difference between a locality's costs and its ability to pay for programs. 89 The Act provided that should a local unit of administration fail to comply with one or more provisions of the Act, the State Board of Education could withhold payments from the Minimum Foundation Program Fund until districts were in full compliance. 90 Most significantly, the MFPE set a budget that totaled $96 million for education in Georgia, $69 million of which would come from the state. 91 
II. 3. The Impact of the MFPE in Georgia
Between 1950 and 1958, the MFPE increased Georgia's expenditures on public education from $53 million to $150 million, and by 1961, Georgia was expending more than 50% of its tax revenues on education. 92 To facilitate the MFPE's objective of equalizing blacks schools in order to preserve legal segregation, Governor Talmadge designated more than half the initial spending, $30 million, to black schools even though black students made up only one-third of the total enrollment in Georgia schools. 93 The state began an effort to consolidate and expand black schools. 94 When Georgia engaged in a $200 million school building program, more than half of those funds went toward construction and improvement of black schools. 95 In the 1949-50 school year, there were 1,596 white schools and 2,310 black schools. 96 Of the 1,300 one-teacher schools in Georgia, 1,254 were black. 97 Within a decade, through school consolidation and building, the total number of schools had dropped to 1,930 (of which there were 341 white high schools and 177 black high schools) 98 ; the number of one-teacher schools dropped to only fourteen. 99 Moreover, the MFPE equalized teachers' salaries and effectively ended the disparity between the pay of white and black educators. 
II.4 School Equalization in Mississippi and South Carolina
While not as extensive as Georgia's MFPE, other southern states implemented school equalization programs to avoid integration. 102 This section focuses on two of the states, Mississippi and South Carolina, that implemented school equalization programs with that objective. 103 Just as in Georgia, social movements of 1920s and 30s led Mississippi legislators to improve the quality of education of rural white students while ignoring the educational needs of black students. 104 In Mississippi, only 5% of black students were enrolled in high school compared to 20% of white students in the year 1944-45. 105 Expenditures were similarly disparate, with $45.79 spent per capita on white students yet only $10.10 per black student. 106 Mississippi state leaders, perhaps understanding that legal challenges would potentially prohibit such unequal standards, sought to equalize spending in the late 1930s and 40s. 107 However, the Mississippi plan suffered ad hoc implementation of the school equalization measures, with some communities making great strides as others maintained the status quo. 108 Perhaps the greatest flaw of the Mississippi equalization scheme was its funding. 109 Unlike Georgia's equalization plan, the Mississippi plan did not provide for the equalization of white and black teacher salaries. 110 Notably, the lack of parity between black and white teacher salaries led to the case of Bates v. Batte in which a black schoolteacher brought a suit from fixing and maintaining a teacher salary scale on the basis of race. 111 While the case was dismissed for the plaintiff's failure to exhaust administrative remedies, the case certainly foreshadowed additional challenges to the disparities in the state's segregated system of public education. 112 From its inception the program faced funding problems, and by 1953 Mississippi legislators balked at providing any funding for the program. When the Supreme Court handed down its decision in Brown v. Board of Education in 1954, Mississippi legislators considered the quest for equalization a moot point. In fact "as late as 1962 the average Mississippi school district, despite sixteen years of state-sponsored equalization measures, still spent nearly four dollars per capita in local instruction funds on white children for every dollar expended on black students." 113 South Carolina also implemented a school equalization program in an attempt to preserve de jure segregation. 114 As in the rest of the South, pressures to abolish the Jim Crow education system grew in South Carolina after WWII. 115 Of the southern states, South Carolina's racial disparities in educational expenditures were the greatest; the state spent ten times the amount on white students as black students. 116 The state justified these disparities under the rationale that since whites paid the majority of taxes, they were entitled to the lion's share of the benefits of those taxes for white educational facilities. 117 In the 1929-30 school year, black spending was $15.86 per capita but spending on white education had increased to $42.39. 118 By 1940, campaigns to strengthen black education brought results, as 90% of blacks aged ten to fourteen were attending some school compared to 91% of whites, 119 Yet by the 1944-45 school year 71% of South Carolina's black schools were one-or two-teacher schools, while for that same school year only 46% of white schools had two or fewer teachers. 120 Moreover, only 9% of black students were provided with transportation to public school. 121 South Carolina's equalization program began under the Governorship of former Supreme Court Justice James F. Byrnes and was spurred in part by the challenges raised by Briggs v. Elliot, the first of five cases to ultimately be consolidated into the Brown v. Board of Education lawsuit that challenged the separate but equal doctrine. 122 The case originated in Summerton, a town in Clarendon County, South Carolina. The appropriation of public education funds in Clarendon County was illustrative of the racial disparities of the time. In 1947, 74% of Clarendon County was black, yet black schools only received one-third of the funding. 123 As Briggs made its way to the Supreme Court (where it would ultimately become part of Brown v. Board of Education), Governor Byrnes moved forward with South Carolina's equalization program. South Carolinians' desire for segregation was so strong, however, that Governor Byrnes was able to garner enough support from South Carolina to pass the state's first sales tax (3%) to raise money for the equalization efforts. 124 The centerpiece of Byrnes's plan for equalizing education in South Carolina was a massive school construction effort. 125 South Carolina's program uniquely focused on school facilities, and resulted in the construction of hundreds of schools. 126 As in other southern states with equalization programs, many whites resisted the concept of white tax dollars going to support black schools. 127 School equalization advocates also faced resistance from local school boards and officials. 128 Local white officials and parents wanted to funnel the state funds into projects that exclusively benefited white students, 129 and rather than spending them on black students funds often went unallocated. 130 Furthermore, the equalization legislation in South Carolina was concentrated on equalizing buildings, and provided no state control over the amount of local money spent on schools, nor on the equalization of the curricula or transportation. 131 Ultimately, South Carolina's program failed in its goal of preserving de jure segregation; it did, however, provide South Carolina's white leaders with political justification for resisting the Supreme Court's order to desegregate. 132 Once the Brown v. Board of Education decision overturned the premise of "separate but equal", equalization advocates lost the legal basis for equalization programs, and by 1955 South Carolina ceased its concentrated efforts to improve black schools. 133 
III. MODERN CHALLENGES OF EQUITABLE SPENDING AND DESEGREGATION
123 Clyburn, supra note 117, at 20. 124 Clyburn, supra note 117 at 35. 125 Dobrasko, supra note 114, at 12 (noting that improvement of facilities for black students was one of the hallmarks of the South Carolina plan). 126 Dobrasko, supra note 114, at 8. 127 Id. at 13. 128 Id. at 16. 129 Id. at 17. 130 Id. at 17. 131 Id. at 26. 132 Id. at 34. 133 Id. at 36.
III.1 The Continued Problems of Equitable Spending
The problems of inequalities in education funding did not die with de jure segregation. A national school finance reform litigation movement sought to build on the successes of the desegregation litigation 134 to equalize educational opportunity. 135 When the Supreme Court held in 1973 that education was not a fundamental right under the Equal Protection Clause of the Fourteenth Amendment 136 , school finance reform plaintiffs brought claims that the disparate spending on public education violated the education and equal protection clauses of state constitutions. 137 While plaintiffs initially experienced success, by the late 70s and early 80s courts were less inclined to favor plaintiffs in these suits. 138 Notwithstanding the shift away from successful plaintiff suits based on equitable educational expenditures, during the 1980s states began to adopt academic standards for what children should know and learn as part of education funding legislation. Currently, school finance litigation suits are brought not only on equity of expenditures, but are based on the premise that expenditures are insufficient to meet state constitutional guarantees of adequate education. 139 
III.2 De Facto Segregation and the Continued Achievement Gap
Although the 1954 Brown v. Board of Education decision overturned de jure segregation, its effects had little immediate effect on southern schools. Notably, the South began to address racial disparities in school expenditures twenty years before the Brown decision, while school desegregation in the South did not begin until a decade after the Brown decision. 140 From 1955 until 1968, the U.S. Supreme Court (along with the other branches and levels of government) abandoned any efforts to desegregate schools. 141 Georgia did not begin to integrate its public schools until the fall of 1960, and in 1963 desegregation "had yet to expand beyond a few large cities". 142 Even as late as 1967, 86% of public schools in the South were segregated, and by 1974, Alabama, Arkansas, Florida, Georgia, Louisiana, Mississippi, North Carolina, South Carolina, Tennessee, Texas and Virgina were the most segregated states in the nation with 29.9% of black students enrolled in schools that were 89% or more black. 143 Since the 1980s, America, and the South in particular, has steadily reversed its progress towards integration of public schools. 144 Although there was a national rise in the integration of public schools between the years of 1954 and 1988, the trend began to reverse in the late 1980s and early 1990s. Desegregation in schools across the nation peaked in 1988, and in 2006, segregation patterns began to increase. 145 The number of black students in the South who attended majority white schools between 1954-1988 went from almost 0 to 43.5%, but then dropped to 32.7% in the period between 1988 and 1998. 146 In 1990, the degree of segregation in the South was "high or extremely high," and although that level declined slightly later in the 90's (except in Arkansas and the District of Columbia) the levels of segregation in southern schools still remained in those high or extremely high ranges in 2000. 147 Notably, it was a U.S. Supreme Court case that originated in Georgia that was one of the cases to strike a major blow at the effort to desegregate the nation's public schools. 148 In the 1992 Freeman v. Pitts decision 149 , the Court reviewed the Northern District of Georgia's continued enforcement of a 1969 desegregation order that required the DeKalb County School System ("DCCS") to desist in its segregation and inequitable results. DCCS filed a motion for declaratory judgment that would effectively result in the District Court's withdrawal of its oversight and recognize the county as officially desegregated. 150 DCCS relied on six categories: student assignments, transportation, physical facilities, extracurricular activities, faculty assignments and resource allocation-upon which the Supreme Court relied in Green v. County School Board of New Kent County to determine whether there existed a dual school system based on race. 151 DCCS presented evidence to support that it met four (student assignments, transportation, physical facilities, and extracurricular activities) of those six categories despite the fact that in 1986, the year that the DCCS filed its motion, the DCCS was fourth of the country's largest districts in the decline of white students and second in its proportional increase of black students. 152 The Respondents argued that the Court should continue to oversee the desegregation process until DCCS had met the six categories and then for some years afterwards to ensure continued compliance. 153 The Supreme Court unanimously held that the District Court was correct in limiting its supervision of the desegregation order to only those two categories that DCCS did not meet. 154 The Court noted that in cases of partial compliance where the school district has achieved unitary status 155 in some but not all areas, the court may return control of the successfully desegregated areas to school officials while retaining supervision over areas that remain segregated. 156 In Freeman, the Court used the factors it examined in Green to provide a framework for lower courts to determine whether a district unlawfully segregated its schools. 157 By evaluating the Green factors independently of each other, the court came to the conclusion that partial compliance would allow the system to achieve unitary status over some aspects, thereby enabling DCCS to concentrate its efforts on areas where the effects of de jure discrimination had not been eliminated. 158 The Court noted that racial imbalance alone was insufficient to demonstrate that the district was in noncompliance with its duties under the desegregation decree. 159 Indeed, Justice Kennedy said "where resegregation is a product not of state action but of private choices, it does not have constitutional implications. It is beyond the authority and beyond the ability of the federal courts to try to counteract these kinds of continuous and massive demographic shifts." 160 Accordingly, if segregation is de facto rather than de jure, even where it is a result of a state's inaction rather than state action, the Court will not step in. 161 The 2007 United States Supreme Court case Parents Involved in Community Schools v. Seattle School District No. 1 162 is likely to impair desegregation efforts even further. In that case, the Supreme Court held that school districts are unable to consider race in attempts to integrate schools. 163 The combined effects of Parents Involved and white flight may result in a national public education system reminiscent of an era that legitimized racial separateness, and its companion unequal school quality. While scholars debate the potential impact of the decision, 164 policymakers must now consider raceneutral alternatives to achieving more equitable access to quality education. Segregated schools, whether by race, economics, or both, are realities that are unlikely to abate in the immediate future.
III,3 The Return to Separate and Unequal
Today, the South is 26.5% black and 21.5% Latino, with 40% percent of these students attending "intensely segregated schools." 165 Schools with higher percentages of black students are more likely to have higher teacher turnover, fewer teachers with advanced degrees, fewer experienced teachers, and generally lower-quality resources. 166 It is not easy to separate race from economic status. "There is literature that suggests that minority schools are highly correlated with high-poverty schools and these schools are also associated with low parental involvement, lack of resources, less experienced and credentialed teachers, and higher teacher turnover-all of which combine to exacerbate education inequality for minority students." 167 The effects of resegregation and school funding are likely to have the greatest impact in the South. Currently, the South is the first and only region in the nation to have a majority of students of color in its public schools 168 , with a student population of color of 51%. 169 The South is also the only region in the nation where low-income students are in the majority in public schools. 170 Of the 50 states and the District of Columbia, southern states (with the exception of Florida) tend to be at the bottom academic achievement. 171 "The students who now constitute the largest groups in the South's public schools are the students who in the aggregate are scoring lowest on state-mandated tests and on the federal National Assessment of Educational Progress (NAEP), the only national performance examination for K-12 students." 172 Southern students of color and low-income students of all races, "score below average on virtually every state-required test in every subject." 173 The South has the lowest percentage of students scoring at proficient or above on NAEP's 4 th and 8 th grade tests, and the lowest percentages of students graduating from high school on time. 174 The South also funds its students at the lowest per-pupil expenditures. 175 Accordingly, the country's fewest educational resources are allocated in the region with the highest numbers of students of color and low-income students. 176 Now that forced desegregation is becoming untenable as a legal strategy, states are again relying on funding to compensate for the racial inequities in public education. States may be forced to abandon desegregation efforts and to focus on increased resources in low-income school districts. However, funding alone is not the answer. A study on school attendance in 1900 by educational historian Robert Margo concluded that "equalizing school characteristics would have narrowed the racial gap but that family characteristics (such as parents' literacy and household head's occupational status) were quantitatively more important…" 177 Given that minority and low-income students inevitably face inequitable educational access, one possible approach is to concentrate efforts on educational expenditures that include measurable inputs such as class-size reduction and teacher quality. 178 There is an important federal interest in ensuring that districts and schools are accountable for educational expenditures, while respecting the importance of local control in education decision-making. Even in 1960, the Committee for Economic Development (180 top executives and educators) observed at the conclusion of a three-year study: "Where the decentralized system cannot provide good schools, federal aid to education is an urgent necessity." 179 The federal government should continue to enforce the requirement under No Child Left Behind 180 that federal funds be connected to demonstrated success in closing the academic achievement gap, and that test performance continued to be disaggregated by race, ethnicity, gender, disability status, migrant status, English proficiency, and status as economically disadvantaged. 181 
Conclusion
The recent Parents Involved 182 decision and upward trends of re-segregated schools make the prospect of desegregated public education as unlikely as it was in the 1950s when southern states undertook a massive funding effort to avoid integration. Given that reality, perhaps it is time to focus less on "separate" and more on "equal". History has already demonstrated that neither desegregation nor appropriating expenditures without an effective strategy to raise achievement alone bring about great strides in overall
